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New Michigan Law Imposes a Tax on Claims Paid by Employer-
Sponsored Health Plans

In September of 2011, Michigan passed the Health Insurance Claims Assessment Act1 (the “Act”), which 
imposes a one percent tax on, among others, certain group health plan claims paid by employer-sponsored 
group health plans subject to ERISA.  The Act is effective from January 1, 2012, through December 31, 2013.  

IF YOU SPONSOR OR ADMINISTER A HEALTH PLAN (OTHER THAN AN FSA OR HRA) THAT PAYS 
CLAIMS OF MICHIGAN RESIDENTS FOR SERVICES OR TREATMENTS PROVIDED IN MICHIGAN, THIS 
ACT WILL IMPACT YOU!

This advisory addresses some of the basic questions regarding the Act’s application to employers who 
sponsor medical plans covering employees in Michigan and suggests strategies for addressing this new law 
with your third-party administrators.  

Practice Pointer: Michigan’s treasury department has issued a very helpful FAQ on the operation of the tax, which 
you can find at http://www.michigan.gov/taxes/0,4676,7-238-43519_59498-264523--,00.html.

 
What is the “tax”? 

The Act imposes a one percent tax on “paid claims” for Michigan residents with respect to services provided 
in Michigan on or after January 1, 2012, not to exceed $10,000 per covered person per year. 

Practice Pointer: Paid claims include only claims for services provided on or after January 1, 2012.  Thus, claims 
processed after January 1, 2012, that relate to services received by participants in 2011 are not subject to the tax.

 
“Paid claims” are generally defined as actual payments, net of recoveries, made to health and medical 
services providers or reimbursed to an individual by a carrier, third-party administrator or stop-loss insurer.  
Paid claims include (but are not limited to): 

•	 amounts paid on behalf of active employees, retired employees and their covered dependents;

•	 amounts paid to a pharmacy benefits manager (PBM) that provides services in Michigan; 

•	 amounts paid to dental and vision care providers;  

1	 See Health Insurance Claims Assessment Act, 2011 Mich. Pub. Acts 142; Mich. Comp. Laws § 550.1731-1741.

http://www.michigan.gov/taxes/0,4676,7-238-43519_59498-264523--,00.html
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•	 amounts paid under a Medicare supplemental policy; and

•	 claims paid pursuant to an administrative services only (ASO) agreement (i.e., claims paid on behalf 
of a self-insured group health plan).

Practice Pointer: According to the FAQ, amounts paid under a wellness program for screening and other preventive 
services are included in the definition of “paid claims.” 

 
Essentially, any health plan-related claims are included unless specifically excluded. Paid claims do not 
include:

•	 claims-related expenses—i.e., cost containment expenses, including but not limited to payments for 
utilization review, care management, case management, disease management, medication review 
management, risk assessments and other similar administrative services intended to reduce the claims 
paid under the group health plan;

•	 claims paid for participants who do not reside in Michigan;

•	 claims for participants who reside in Michigan if those services are performed outside of Michigan;

•	 claims under Medicare (Parts A, B, D and Medicare Advantage) and Tricare;

•	 reimbursements under health reimbursement arrangements (HRA) that are “authorized under federal 
law,” health FSAs and other “health flexible spending arrangements” (as defined in Internal Revenue 
Code Section 106(c)), health savings accounts (HSA), Archer medical savings accounts (Archer MSA), 
and Medicare advantage medical savings accounts;

•	 claims paid by a carrier for specified accident, accident-only coverage, disability income, long-term care, 
health-related claims under automobile insurance, homeowners insurance, worker’s compensation 
insurance or coverage issued as a supplement to liability insurance; and

•	 claims paid by a carrier under an indemnity policy.

Who pays the tax?
The one percent tax is generally imposed on “carriers” and “third-party administrators.”  “Carriers” are 
defined as insurers (including stop-loss insurers), HMOs and sponsors of group health plans.  “Third-party 
administrators” are defined as any entity that processes claims under a service contract and that may also 
provide one or more other administrative services under a service contract.   Thus, if a plan sponsor of a plan 
uses an insurance carrier or third-party administrator to process and/or pay claims, the carrier or third-party 
administrator is responsible for paying the tax.  However, a plan sponsor of a self-insured plan could be liable 
for the tax if (i) the third-party administrator or a stop-loss insurer fails to pay the tax or (ii) the plan is self-
administered with no stop-loss insurance.  

Even if the tax is paid by the carrier or third-party administrator, a carrier or third-party administrator that 
wishes to collect the tax from an employer/plan sponsor must develop a methodology for allocating the tax 
and that methodology must then be submitted to the commissioner of the Office of Financial and Insurance 
Regulations in Michigan (the “Commissioner”).  If the plan is fully insured, the methodology must be based 



-3-

on premiums.  If the plan is self-insured, then the methodology must be based on a percentage of actual paid 
claims.  

Practice Pointer: Under the Act, the carrier or third-party administrator maintains the liability for the tax even if they 
are unable to collect the tax from the plan sponsor (e.g., the plan sponsor files for bankruptcy).

 
The Act indicates that the assessment may not exceed $10,000 per “insured individual or covered life annually,” 
which the Michigan Treasury department interprets as amounts paid for an individual on a per-carrier or third-
party administrator limitation.  Moreover, if more than $400 million is collected annually, each carrier or third-
party administrator that paid a tax will receive a proportional credit against subsequent assessments or, if the 
credit exceeds subsequent liability, then the carrier or administrator will receive a refund.

 
Practice Pointer: If the carrier or administrator receives a refund, the Act requires that it be used for the benefit of the 
entity for which it processed the claims.

 
When is the tax due? 

The first payment is due April 30, 2012.  Thereafter, the assessment is due on the following dates:

2012
July 30

October 30
2013

January 30
April 30
July 30

October 30

Are there any reporting or filing requirements?
A carrier or third-party administrator must file a form showing all the information deemed necessary by the 
Michigan Department of Treasury for proper administration of the Act.  This filing is due on the same date a 
payment is due.  Moreover, the carrier or third-party administrator must keep accurate and complete records 
relating to the tax under the Act for a period of four years.

Practice Pointer: Does the plan sponsor also have to satisfy the filing requirement? The report is filed at the same 
time the assessment is paid.  Thus, it appears that the employer/plan sponsor has no filing requirement unless the 
plan sponsor is also directly responsible for paying the assessment.   

 
What are the consequences of noncompliance?
There is a penalty equal to five percent of the unpaid tax due for the first two months.  After the first two 
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months, a five percent penalty is assessed for each month the unpaid tax is due, up to a maximum penalty 
of 25 percent of the unpaid tax.  Interest penalties also apply.  

Practice Pointer: The FAQs referenced above provide a helpful penalty and interest calculator.

 
In addition, the Commissioner may suspend or revoke a carrier’s certificate of authority to transact insurance 
in the state of Michigan or the license to operate in the state of any carrier or third-party administrator that 
fails to pay an assessment under the Act.

Isn’t this law preempted by ERISA?
Well, that isn’t clear.  In The New York State Conference of Blue Cross Blue Shield Plans v. Traveler’s 
Insurance Company (115 S. Ct. 1671 (1995)), the Supreme Court appeared to have paved the way for 
laws such as the Act that impose a surcharge or tax on medical services provided in that state to escape 
preemption. On December 22, 2011, the Self Insurance Institute of America (SIIA) filed suit in federal court 
seeking a declaratory judgment that the Act is preempted by ERISA and an injunction against enforcement 
of the Act against self-funded plans and their vendors. Certain factors of the Michigan law make it more 
susceptible to a preemption argument, but the preemption landscape is constantly changing. 

Practice Pointer: The conservative employer or third-party administrators may wish to comply until a definitive ruling 
on preemption is reached.  Others may adopt a wait-and-see approach in light of SIIA’s lawsuit.

 
What do employers need to do?
Employer/plan sponsors should reach out to their health plan carriers or administrators to discuss the new 
tax.  Employers with fully insured plans should discuss with the carrier whether the assessment will impact 
the premium paid by the employer/plan sponsor. Employers with self-insured plans should review their 
administrative services agreement to determine the rights and obligations of each party with regard to the tax.   

Please contact us if you have questions about the Act’s application to entities or plans not addressed in this 
advisory.  

The law and additional guidance may be found at:

http://www.legislature.mi.gov/(S(otc5v5ylse25ejj2ekojf045))/mileg.aspx?page=GetObject&objectname=mcl-
act-142-of-2011 

http://www.michigan.gov/taxes/0,4676,7-238-43519_59498-264523--,00.html 

This advisory was written by Ashley Gillihan, Dan Taylor and John Hickman.
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http://www.michigan.gov/taxes/0,4676,7-238-43519_59498-264523--,00.html
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