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Bioengineered Food Disclosure: QR Code and Text Message Disclosure
Requirements Remanded to Agency

By Sam Jockel and Rachel Lowe

As we previously reported, 19 months after the National Bioengineered Food Disclosure Standard (NBFDS) final
rule—which established the United States'first federal mandatory bioengineered food disclosure requirements—was
published, a coalition of nonprofit organizations and food retailers filed a lawsuit against the U.S. Department of
Agriculture (USDA) and the Agricultural Marketing Service (AMS). The lawsuit claimed key aspects of the NBFDS final
rule allegedly failed to abide by the NBFDS Act and violated the Administrative Procedure Act (APA). The plaintiffs
challenged:

« AMS's decision to allow QR codes as a stand-alone disclosure (albeit with the mandated inclusion of a phone
number).

« The exclusion of the terms “GE” and “GMO" in the standard.

« Thealleged effective exclusion of highly refined foods from disclosure based on a demonstration that modified
genetic material is not “detectable.”

« The purported restriction on the use of industry’s“right”to label foods produced through “genetic engineering”
or as “genetically engineered” as prohibiting commercial speech in violation of the First Amendment.

In November 2021, the plaintiffs moved for summary judgment. AMS and industry intervenors (United States Beet
Sugar Association, American Sugarbeet Growers Association, and American Farm Bureau Federation) filed oppositions.

On September 13, 2022, the court issued its highly anticipated ruling.

+ QR Code/text message disclosure: The court found that the plaintiffs’ challenge to the USDA’s decision to
implement a stand-alone text message disclosure option was arbitrary and capricious. During the rulemaking
process, the USDA determined, based on a study of the accessibility of the electronic/digital link disclosure,
that there would not be sufficient access through the electronic/digital link disclosure method and in response
implemented a text message disclosure as an additional disclosure option. Under the NBFDS Act, the USDA
was required to provide “additional and comparable options to access the bioengineering disclosure” if it
determined there was insufficient access through the electronic/digital link method. The USDA argued that
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the text message option (not required by the NBFDS Act) was an “additional and comparable” option, but the
court agreed with the plaintiffs in concluding that the USDA was required to provide options “to improve the
accessibility of the electronic disclosure method” and found that providing a separate text message disclosure
option did not “fix the problem of inaccessible electronic disclosures.”

— The court remanded without vacatur 7 C.F.R. Sections 66.106 (requirements for the electronic/digital link
disclosure) and 66.108 (requirements for the text message disclosure) of the final NBFDS rule. In other
words, based on the order, the USDA will need to review these requirements for further consideration, but
they remain in effect for now.

« Terminology: The court found that AMS’s decision to use the term “bioengineered” instead of “GE” and “GMO”
was “reasoned and reasonable” in light of the NBFDS Act and the agency’s consideration of this issue during
the rulemaking process.

« Highly refined foods: The court concluded that AMS’s actions in implementing a genetic material detectability
standard for refined ingredients were not in violation of the APA, upholding the central elements of the
requirements related to what foods require disclosure under the NBFDS (the List of Bioengineered Foods and
the detectability requirements).

« First Amendment challenges: The court determined that the plaintiffs lacked standing in their free speech
challenge, in part because neither the NBFDS Act nor the regulations forbid the plaintiffs from using “GE, GMO,
or any other words they want in their communications with consumers.”

Overall, aside from the text message and electronic/digital link disclosure regulations, the court denied all other
aspects of the plaintiffs’ challenge.

Takeaways

With the exception of the electronic/digital link and text message disclosure options, the ruling leaves the NBFDS
requirements—including the “bioengineered” food language used for mandatory disclosure and the requirements
pertaining to what foods actually require disclosure in the first instance—intact. In response to this ruling, we
will be watching for two things: (1) whether the USDA or plaintiffs will appeal this order to the Ninth Circuit; and
(2) rulemaking proceedings that reconsider/revise 7 C.F.R. § 66.106 and 7 C.F.R. § 66.108, the regulations that prescribe
the requirements for the electronic/digital link and text message disclosures.

For entities currently using QR codes or text message disclosures, these requirements will remain unchanged while
AMS considers the remanded issues in the court’s order. Nevertheless, regulated entities should continue to work with
their counsel to monitor regulatory developments that may address changes to these disclosure options, including
opportunities to comment on them.
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You can subscribe to future Food & Beverage Digests and other Alston & Bird publications by completing our
publications subscription form.

If you would like more information, please feel free to contact one of the attorneys on our Food & Beverage Team.
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